4/24/14 phone consult with Kristine Truong, Esq., Francine Kirkpatrick, PHOA, Vi Walquist, PHOA

Kristine T. Truong, Esq.
ROBERT SMYLIE & ASSOCIATES
2029 Century Park East, Suite 1700
Los Angeles, CA 90067
Telephone No.: (310) 553-3758 ext. 1707

Consult began with general statement from Kristine:  

Rule re restriction:  protect view rights.  CC&R are enforceable unless the courts find us unreasonable, capricious or arbitrary in any way.  If we are found fair and not unreasonable etc., the court will support our judgment call.  We have all provisions in our CC&Rs re views (city, mountain, ocean, sunrise, sunset, valley, etc) that help define what requires tree trimming.  If board adopts even a more restrictive parameter than the CC&Rs state that’s OK as long as rules are given to homeowners.  Therefore rules can be adopted outside the CC&Rs as long as they are documented and enforced non-arbitrarily across the board.  

Questions re policy and procedures for trees:

1. Do you have copies of other HOA policy and procedures for evaluating a view and defining “unreasonable” or “substantial”?

She has no sample policies of HOA guidelines. 

2. Legal judgments re trees and view?  We’d like to see what judges say about the issues, especially legal judgments that reference definition of “unreasonable” or substantial”.

Kristine can send certain case laws to us.  When defining “unreasonable” the courts deal with total effect of encroachment …totality of issues.  She doesn’t have judgments she can refer to us. 

3. Any comments, experience re filing notice of violation for tree view blockage with county recorder office?  Cost?  

.  Make notice of a violation to homeowner in writing then add provision saying they have to correct violation within 30 days. If then don’t do it HOA has right to go on property to cut trees and charge the homeowner cost. If they don’t pay cost, which is called a special assessment then because our CC&Rs give us lean rights we can put a lean on property and proceed then to what is called a “non-traditional foreclosure”.  Kristine will refer us to companies that do the leans and these “non-traditional foreclosures”. Another option rather than entering property to correct a violation is to sue so court gives legal judgment.  Cost around $20,000 plus cost if disputed…..can be costly……However if homeowner sues the PHOA we will win.  Cost for law suit not going to be higher because it’s not a structure that is being sued over, it’s a tree – what somebody wants to spend on a tree is limited.

4. On filing a notice our CC&Rs read: ‘Notice of any breach or violation of any of the restrictions or notice of any failure of any person, firm or corporation to comply therewith, within a reasonable time after the occurrence of such breach, violation o-failure to comply, shall be executed…..”  Re “reasonable time  after” what about tree violations occurring over many years?  

Statute of limitations is 5 yrs.  Time starts at time you had knowledge of violation.  If no documents of past complaint then time limit starts with current violation.

She advises we establish specific guidelines re tree trimming that we make public to all homeowners:  K doesn’t have samples.  She was in favor of a policy that is specific such as extent of pruning required: to down below the view line the # ft of growth between pruning periods. (K suggested maybe a specific # feet like 5 ft below the view line).  The goal is that at all times the tree will not obstruct the view.  

5. Do you have any experience with the Palos Verdes Estates policy where homeowners who want their view protected pay all costs (trimming & law suits if needed.) 

Usually every owner can enforce the CC&Rs.  However, HOA passing off cost to homeowner is only OK if CC&R says this.  Because we don’t have this provision in our CC&Rs then damaged homeowner can sue PHOA for not doing our job by protecting their view….

6. Cost to file a law-suit against a homeowner with view blocking trees?

$20,000 to 50,000.  However, offending homeowners will want to cut their trees as it’s a much cheaper option than spending that kind of money.  Therefore costs aren’t as high as disputes over buildings.  

7. Experience with Association going on property “to correct a violation”? (CC&Rs say it’s OK) What are the legal risks?  Kristine has no experience of legal risks are involved.  
8. Any experience where an association has joined with a complaining homeowner to sue a tree violation homeowner for purpose of sharing costs?  

This is a feasible alternative in order to share costs – file as Joint plaintiffs 

