[image: C:\WordMacros\Wolf Samples & Specs\Graphic Images\W4784100 Lhd Firm Header.jpg]
Marc E. Rohatiner
mrohatiner@wrslawyers.com
[bookmark: FILENO]09024-002

[image: W:\Word2010Macros\CCC Info\Alabama Images\W4784100 Tail Lhd_LosAngeles.jpg]

[bookmark: IAMLETTER]

ATTORNEY-CLIENT COMMUNICATION
EVIDENCE CODE § 954
Palisair Home Owners Association
May 4, 2016
Page 2


May 4, 2016
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VIA ELECTRONIC MAIL ONLY

	Palisair Home Owners Association 
Board of Directors
	


Re:	Ball/Afifi Applications

Dear Board Members:
	At the outset, I want to underscore that this is a confidential lawyer/client communication which the law recognizes as privileged.  To the extent that any of you disclose the contents of the letter to any third party, it may result in a determination that the privileged nature of the communication has been lost.

introduction
I am writing you in anticipation of Thursday’s meeting.   The purpose of this letter is to provide you, in your capacity as board members of the Palisair Home Owners Association (the “Association”), my legal guidance with respect to two applications that will be addressed at the meeting.  The first application is made by Faryan and Leila Afifi (the “Afifis”) and they are seeking final approval from the Association of the City approved plans pursuant to which they are already constructing their residence (the “Afifi Application”).  The second application is made by Chris and Marian Ball (the “Balls”) and they are seeking approval of a landscaping plan that they have submitted and which, from the Balls’ perspective, is intended to mitigate the impact of the Afifis’ construction (the “Ball Application”). 

overview of board standards
Before addressing the issues raised in the two applications, I thought it would be helpful to provide a brief overview of the way courts treat the type of board decisions you are routinely asked to make. The discussion should help guide whatever decisions you are called on to make on Thursday night and thereafter.  
California law is very clear that board decisions are protected by the Business Judgment Rule and will be given judicial deference.  In  Lamden v. La Jolla Shores Condominium Homeowners Ass’n. (1999) 21 Cal.4th 249 this concept was outlined as follows:  
Where a duly constituted community association board, upon reasonable investigation, in good faith and with regard for the best interests of the community association and its members, exercises discretion within the scope of its authority under relevant statutes, covenants and restrictions to select among means for discharging an obligation to maintain and repair a development's common areas, courts should defer to the board's authority and presumed expertise. 
Id. at 266.
	In Nahrstedt v. Lakeside Village Condominium Assn. (1994) 8 Cal.4th 361, the Court addressed an association’s right to enforce use restrictions and stated:
[W]hen an association determines that a unit owner has violated a use restriction, the association must do so in good faith, not in an arbitrary or capricious manner, and its enforcement procedures must be fair and applied uniformly… Generally, courts will uphold decisions made by the governing board of an owners association so long as they represent good faith efforts to further the purposes of the common interest development, are consistent with the development's governing documents, and comply with public policy.
Id. at 374 & 383.  
	An association is also entitled to adopt rules and regulations that are not expressly provided for in the recorded governing documents.  
Association regulations are generally evaluated as reasonable if they are rationally related to the protection, preservation and proper operation of the property and the purposes of the Association as set forth in its governing instruments, and are fair and nondiscriminatory.  An unreasonable regulation is one that is arbitrary and capricious, violates the law or a fundamental public policy or imposes an undue burden on property.  An operating rule must be tethered to reasonableness, which is defined as a standard for the development as a whole, not for an individual homeowner. 
Friars Village Homeowners Association v. Hansing (2013) 220 Cal.App.4th 405, 412.
Finally, under the Corporation Code, any director of a non-profit corporation who acts in good faith in a manner believed to be in the bests interests of the corporation and/or relies on reports or opinions from competent professionals, “shall have no liability based upon any alleged failure to discharge the person’s obligations as a director.”  Corporation Code §5231.

preliminary points
Before addressing the two applications, I want to make two preliminary points:
First, the recitation of facts set forth in this letter are based on: my interviews with some but not all of the key participants; my review of underlying records that have been provided to me; and, the parties submissions.  It is apparent that for the most part, the material facts outlined below are not in dispute.  Rather the opposing positions focus on what conclusions should be reached based on those undisputed facts.  
Second, while I make recommendations, you are the ultimate decision makers.  As reflected in the applicable law cited above, essentially if you act reasonably and in a non-arbitrary manner the law essentially provides that you should not be second guessed.[footnoteRef:2]    [2:  Note, however, on some occasions, the interpretation of documents may involve a legal analysis by a court that is not governed by a board’s decision. ] 


the afifis’ application
pertinent facts
Sometime in 2013, the Afifis submitted their plans to the Association seeking preliminary approval.  The plans depicted the entirety of the then planned construction and the Association issued its preliminary approval on March 25, 2014 (the “Preliminary Approval”).[footnoteRef:3]  One of the conditions contained in the Preliminary Approval was that the Afifis obtain approval of their plans from the Department of Building and Safety (“DBS”).  Ultimately, on June 30, 2014, the Afifis obtained that approval from the DBS and on July 11, 2014, the Afifis sent Steve Di Saia (“Di Saia”) the link to the approved plans.  In the cover e-mail, they asked Di Saia when the Association would like the Afifis to present two sets of the plans for final approval.  The Afifis assert that they never heard back from Di Sala or anyone from the Association on that request.  That same day, the Afifis obtained permits for the contemplated construction.   [3:  The original plans depicted the deck and pool area in the same location as they are found in the final plans.  In January 2014 the Afifis submitted a modified plan that also depicted a basement area behind the deck and pool area.  It does not appear that the entire Board was aware of the modified plan when it issued the Preliminary Approval.  For the reasons stated in this letter, whether the Board was deemed to have approved the modified plan submitted in January 2014 is largely irrelevant to my analysis.  ] 

In July 2014, the Afifis notified their neighbors, including the Balls, that they were about to begin construction and thereafter they began construction.  At around that time, the Balls voiced a concern to the Association that the Afifis were going to build a twenty foot retaining wall.  When Afifi was informed of the Balls’ concerns, Mr. Afifi met with Mr. Ball and reviewed the approved plans so as to ensure him that there was no twenty foot retaining wall.  Mr. Afifi contends that Mr. Ball was satisfied and Mr. Ball disputes that contention.  What is clear, however, that the Balls voiced no further objections evidenced by any writing until January 2015.  
It was in January 2015, after construction was well under way, that the Balls renewed objections to the project.  Thereafter, in the Summer of 2015, at a board meeting noticed via the Association’s website, the final plans were reviewed by those present at the meeting as well as Richard Blumenberg (“Blumenberg”), the architect retained by the Association to review particular issues in this case.  At the meeting Blumenberg confirmed that from an aesthetic point of view, with the exception of the roof on the final plans being flat and the roof on the original plans being pitched, there were no material differences between the two sets of plans.  Moreover, Blumenberg concluded that the final plans were otherwise in compliance with the objective standards set forth in the Restrictions.  In response to Blumenberg’s concerns about the roof, a few days after the meeting, the Afifis agreed to change the roof back to a pitched roof.  Thereafter the parties participated in the first session of the mediation in July 2015 followed by a second session in March 2016.
It should be noted that in advance of this Thursday’s meeting the Association again asked Blumenberg to review the final plans.  He has again confirmed that with one caveat, the final plans are in compliance with all of the objective standards set forth in the Restrictions.  The caveat was that there was an outdoor barbecue which had been depicted on the final plans reviewed at the June 2015 board meeting which in Blumenberg’s opinion was a structure in the setback area and which had to be removed.  Afifi asserts that the barbecue is not a structure and in any event is not located in the setback area.  Since this is not an issue raised by the Balls, I am not addressing it but the Board will be expected to decide the issue as part of its consideration of the Afifi Application.  I also asked Blumenberg to reconfirm that the there were no other material changes between the original plans and the final plans submitted by the Afifis.   Blumenberg confirmed that fact.  
the balls’ objections to the afifi application
The Balls essentially have three objections to the Afifi Application.   Each of them are addressed below.
The Claim That The Afifis Began Construction Without Final Approval From The Association
The Balls are correct; the Afifis began construction before there was final formal approval of the plans by the Association.  At the present time the Board is not being asked to forever abandon the requirement to obtain final approval before commencing construction or to formulate a penalty.  Rather, the only question presented to the Board at this time is whether final approval should be withheld solely because the Afifis began construction without first obtaining that approval from the Association in hand.  
Assuming that the final plans would otherwise be approved (discussed below), it is my opinion that it would be unreasonable under the circumstances to deny the Afifi Application on the basis of this objection.  In part I base my opinion on the following:
The Board, in issuing the Preliminary Approval, approved the original plans and with the exception of the roof issue, there were no material changes to the final plans that would have dictated a different result.
Consistent with past Board conduct and the concept of reasonableness, when modified plans are submitted, the Board does not use that as an opportunity to revisit any subjective aesthetic decisions previously made during an earlier stage in the process.  Rather, the only items the Board should consider are the elements that have materially changed. 
The Afifis did not simply ignore the entire process.  They submitted the final plans before beginning construction.  Given that there were no material changes to the final plans (as since confirmed by Blumenberg), the Afifis had no reason to believe that final approval would be just a formality.
In fact the Afifis did ask Di Saia for a time to formally present the signature sets to the Board for presumed final approval.  It was the Association that failed to follow up on that request and this was before there was any dispute with the Balls.   
Practically speaking, even if the Board were to withhold final approval on this ground, under the circumstances presented, it would be virtually impossible for the Association or the Balls to have a Court enjoin the Afifis from proceeding with their construction.  
In recognition of the practical reality, the Balls both at the mediation and even in their recent submissions concede that they have no realistic expectation that they or the Association can stop the Afifis from proceeding with their construction.
 The Claims That The Balls Were Not Consulted At The Time The Board Granted Preliminary Approval And The Project Is Out Of Character With The Neighborhood
The Balls are really raising two separate challenges.  Should the Board have consulted with the Balls and in any event is the project out of character of the neighborhood.
It is true that at the time the Board granted preliminary approval, including approval of a structure that was more than 15 ½ feet high, the Board did not solicit the Balls’ input.  With respect to this issue, however, while the Restrictions are somewhat ambiguous, I believe that the better reading of the Restrictions did not require the Board to consult with downhill neighbors, in this case the Balls.  Specifically, in Article III, Section 1, in the second paragraph, where there is a reference to “affected neighbors,” it appears that the concern is restricted to view impairment.  In the last paragraph of Article III, Section 1, however, more than simply view impairment is at issue.  I think that the most reasonable construction of the two paragraphs is that the Board is only required to consult with neighbors whose view is potentially impacted.  Yet, in considering the proposed structure, other factors such as size, impact on property values, etc. can be considered without consulting neighbors.
It is also noteworthy that the Balls were later shown the plans before construction began and did not voice any objections to the Association for months after that review.  Those facts  further support the conclusion that the Board’s failure to initially consult with them should not bar approval of the Afifi Application. 
My conclusion does not preclude the Board from adopting a broader reading of the sections.  If, the Board chooses to establish a policy that in considering whether to approve a structure that is greater than 15 ½ feet, a broader definition of “affected neighbors” should be utilized, that would be reasonable.  However, that determination does not render the Board’s decision in this case to have been unreasonable.     
With respect to the Balls’ claim that the project is out of character with the rest of the neighborhood, one has to presume that the Board, in granting preliminary approval, considered this factor and the others that are enumerated in the Restrictions.  In the end the Restrictions vest sole discretion on this issue in the hands of the Board.  The Balls have not presented any factual basis to support a conclusion that the Board that granted preliminary approval was acting in an arbitrary or discriminatory manner.  Accordingly, even if the present Board agreed with the Balls’ position (I am not suggesting that it does), for the reasons previously stated, the Board should not revisit the earlier Board’s aesthetic decision on an issue already decided.
The Claim That The Afifi Project Is Unsightly, Etc.
The provision relied on by the Balls (Article IV, Section 2) essentially contains many of the same factors that the Board is to consider when a proposed residence is over 15 ½ feet.  As previously stated, absent evidence that the prior Board acted unreasonably, the current Board should accept the prior Board’s aesthetic conclusions regarding these factors.
recommendations re the afifi application
For all of the reasons stated above, it is my recommendation that the Board approve the Afifi Application.  However, in providing that approval, the Board must decide on whether to insist on the removal of the barbecue.

the balls’ application
pertinent facts
Approximately a year ago, the Balls submitted a proposed landscaping plan together with a demand that the Association pay for the installation of the landscaping (the “Landscaping Plan”).  Until recently, the Balls never  formally requested approval of the Landscaping Plan; it was always part of a settlement demand.  Following the unsuccessful conclusion of the mediation, the Balls have now made that request.  The basis of the Balls’ request is that it will allow them to block the view of the Afifis’ structure from the Balls’ property.
By way of background, in order to better evaluate the actual impact of the Landscaping Plan, the Association retained an architect, Naomi Langer (“Langer”), who created renderings that depicted the Landscaping Plan from both the Balls’ property below and from the Afifis’ property above.  While not exact, by everyone’s admission they do provide a fair approximation of what the Landscaping Plan would look like as implemented. 
the afifis’ objections to the ball application
The Afifis have essentially three objections to the Ball Application.  Each of them are addressed below.
The Claim That The Board Has No Power To Approve Landscaping In Advance
The Afifis argue that there is no provision in the Restrictions expressly authorizing the Board to approve landscaping in advance.  While that is true, it is my opinion that nonetheless, the Board is entitled to undertake that review.  In part, I base my opinion on the following:
Article III, Section 9 of the Restrictions provide that: “… Trees shall not be placed permitted or maintained on any land of this tract in such a location that they unreasonably obstruct or unreasonably diminish the quality and nature of the view from any other land in this or an adjoining tract.”  
The fact that the above-referenced section makes reference to “permitted” implies that proposed landscaping can be evaluated in advance of it being installed.
Under the legal authority cited above, an Association can adopt rules that are in addition to or which supplement the Restrictions.  The only limitation is that they have to be reasonable.  
There is nothing unreasonable in a case where there is already a dispute over proposed landscaping to attempt to address the issue in advance as opposed to having someone in the Balls’ position invest in a potentially expensive landscaping effort without any guidance as to whether some or all of their landscaping will have to be trimmed or removed.
In January 2015, the Balls communicated that they intended to install landscaping to block the view of the Afifi construction.  Contrary to the position now taken by the Afifis, in texts written by Mr. Afifi at that time, he acknowledged that the Board would be expected to review the anticipated landscaping.  
Consistent with Mr. Afifi’s texts, in January 2015, the Board wrote a letter to the Balls indicating that the Board had become aware of the Balls’ intention to plant trees and the Board requested a copy of the Landscaping Plan so as to be able to review them for compliance with the Restrictions.
The Claim That The Board Should Not Rely On Renderings
The Afifis argue that Langer’s renderings are not exact enough to make a final determination concerning the Landscaping Plan.  Based on my discussions with the architect I believe the Afifis are correct.  It is for that reason that it is my opinion, as discussed below, that the Board should utilize a more objective standard. 
The Claim That The Proposed Landscaping Will Block The Afifis’ Views
While the renderings are not exact, it appears that if implemented, the Landscaping Plan would have no impact on any of the Afifis’ views other than from a portion of their pool deck.  Even on that level, it appears that the impact would be most significant in the area of the Afifis’  jacuzzi.  
 In assessing this issue, I am not making a specific recommendation in that I do not think that the final determination turns on any objective legal standard.  Rather the Board should weigh all of the relevant factors in determining whether the proposed trees “unreasonably obstruct or unreasonably diminish the quality and nature of the view.”  
The Balls’ argue that the Afifis’ are not entitled to any view protection from the lower level because that is a new view.  Their position is that when as in our case, the new improvement is being constructed at a lower level than the prior construction and thereby creates a new view, the owner should not be entitled to the same protection of the newly created view. Stated another way, if the Balls already had landscaping in place that did not impact the view of from the prior house on the Afifis’ property but would impact the view from the new lower level, would the Balls be expected to trim their pre-existing trees to accommodate what is a new view?  In addition, the Balls’ position is consistent with a somewhat analogous position generally taken by the Board in the past with respect to second stories.
I do not believe that the Board has to make a hard and fast rule to govern this situation.  Rather, I believe that the argument advanced by the Balls should be one of the legitimate factors that the Board weighs in making the findings dictated by the Restriction.
recommendations re the ball application
My suggestion is that after weighing all of the factors, the Board allow the Balls to install landscaping.  The Board, however, should create (through words, pictures or a combination of both) an objective description of whatever limitations it wishes to impose.  The Board can consider mirroring what the Balls have described in their submission (the Afifis’ views from the three levels of the house will not be obstructed and the only view that will be partially impeded is the view from a seated position in the jacuzzi) or some variation thereof.
This approach overcomes the Afifis’ objection to the use of the renderings because it describes the limitation in an objective standard based on the view from various locations on the Afifis’ property.  It also renders it irrelevant as to how many trees will be allowed, in that as long as the landscaping does not extend above whatever line the Board concludes is reasonable, it will be permitted.  
Finally, in recognition of the fact that in evaluating landscaping, there is no substitute for seeing the actual landscaping in place.  On that basis I suggest that the Board’s determination expressly state that if, when the landscaping is actually installed, either side maintains that the as is condition is substantially different from what was anticipated by the Board, that the issue can be reconsidered by the Board at that time.  It must be clear that this is not intended to be an open invitation to have a subsequent Board conduct a wholesale review of the installed landscaping.  
* * *
It is not my plan to present or argue legal conclusions at the public meeting.  Rather, this letter is for your consumption to help you make whatever decisions you deem correct and reasonable.  I will be meeting with you both before and after the public meeting so as to be able to answer any questions you have.  
	Very truly yours,

WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP



MARC E. ROHATINER
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